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VICTIMS’ RIGHT TO COMPENSATION 

IN CRIMINAL PROCEEDINGS  

- A Summary -  

1. As a fundamental right of all crime victims, the right to obtain compensation is 

grounded in the fact that victim’s assets (tangible and intangible) protected under the law have 

been threatened or violated by a crime. This fact is acknowledged by the UN Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power adopted in 1985 

(hereinafter: UN Declaration), not only in its definition of the concept of victims of crime, but 

also through proclaiming fundamental rights of such victims, the most important of them 

being their right to receive compensation from offenders and/or public funds. Both the UN 

Declaration and Recommendation of the Council of Europe Committee of Ministers on the 

position of the victim in the framework of criminal law and procedure (Rec(85) 11) refer to 

fundamental rights of victims of crime. Documents adopted thereafter by the UN and the 

Council of Europe have shifted the focus from victims’ fundamental rights to the issue of 

protecting victims of specific crimes and particularly vulnerable groups (such as women and 

victims of violent crimes, human trafficking, child sexual abuse, terrorism, hate crimes, 

discrimination, etc.). As a result, more recent documents adopted by these organisations have 

been increasingly referring to legitimate interests of victims instead of fundamental rights of 

victims of crime. This change is fundamental and not terminological in character since there 

always has to be a person (an offender, a responsible person or the state) whose obligation 

corresponds to another’s right and this is not so when certain interests of victims determined 

as legitimate by international instruments and national laws are satisfied. Insofar as the 

fulfilment of a legal obligation is a necessity, the satisfaction of a legally acknowledged 

interest is nothing more than a legal possibility. 

2. Changes described above have led to a waning interest in the exercise of victims’ 

fundamental rights in criminal proceedings (in general, regardless of the type of crime of 

which they may be victims). In parallel, the right to receive compensation from the offender, 
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which is exercised in criminal proceedings, has been reduced to victim’s interest and equated 

with others in terms of its importance (a need for financial assistance and support, victim’s 

security of person, protection against secondary victimisation, etc.). Due to the fact that 

societies which are facing a growing fear of violent crimes, terrorism, sexual abuse and the 

like have an urgent criminal policy need to protect victims (of certain types of crimes in 

particular), there has been an increasing tendency to afford such protection outside of the 

criminal justice system and provide compensation to victims not only in civil proceedings, but 

also from special public funds intended for victims of violent crimes and through various 

health and disability, accident or life insurance schemes. This detected trend has further 

encouraged the process of adopting the adversarial model in conducting criminal proceedings 

in countries following the civil law tradition. The reason behind this is that common law 

jurisdictions have been most consistently implementing a model in which crime victims are 

excluded from criminal proceedings. Consequently, there are no procedural possibilities for 

including an injured party into criminal proceedings initiated by a public charge, except as a 

witness, nor for them to exercise their right to compensation in criminal proceedings. 

3. What comes as a direct consequence of the changes related above is that victims 

may not invoke violation of their fundamental rights in proceedings conducted before the 

European Court of Human Rights (hereinafter: ECtHR) under Article 6 § 1 of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter: 

ECHR) unless their civil rights have been subject to decision in criminal proceedings or other 

type of proceedings having characteristics of a civil proceedings or if criminal proceedings 

had a significant impact on the final outcome of their endeavours to exercise their right to 

compensation. 

 In keeping with the ECHR, a distinction has been made in ECtHR case law between 

state’s duty to safeguard the assets of its citizens (and consequently victims) protected under 

the law through the proper functioning of the criminal justice system and its duty to provide 

other forms of legal protection before criminal courts. In respect of the duty to safeguard 

legally protected assets of their citizens, the ECtHR holds that states have a duty to launch and 

conduct a “full and effective investigation” in cases of violation of the rights guaranteed under 

the ECHR, in particular the right to life (Art. 2), prohibition of torture, inhumane or degrading 

treatment (Art. 3), prohibition of slavery and forced labour (Art. 4), right to liberty and 

security of person (Art. 5), and the right to respect for private and family life (Art. 8). Under 

the ECHR, states do not have a duty to guarantee to their citizens the exercise of rights to 

other types of legal protection before criminal courts (for instance, that injured parties may 
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intervene in the public prosecution decision-taking regarding initiation or discontinuance of 

criminal proceedings or that they may exercise a right to compensation in criminal 

proceedings). There is only one exception to this rule, namely if it is possible under the 

national law to take a decision on compensation claims filed by injured parties within the 

framework of criminal proceedings. Then, such proceedings may be regarded as those in 

which a determination is made on “civil rights and obligations” guaranteed under Art. 6 § 1 of 

the ECHR and the injured party may be afforded protection of their rights before the ECtHR 

on such grounds.  

Therefore, the ECtHR takes its position on injured party’s right to obtain 

compensation in criminal proceedings by examining if there has been a violation to the 

detriment of the injured party (the applicant) of Article 6 § 1 of the European Convention for 

the Protection of Human Rights and Fundamental Freedoms (hereinafter: ECHR), which 

proclaims that the right to access to court, within the framework of the right to a fair trial, is 

enjoyed by the civil rights and obligations holder, as well as anyone against whom a criminal 

charge has been preferred. In order for Article 6 § 1 of the ECHR to be applied to situations in 

which a private compensation claim has been determined in criminal proceedings, it is 

required that criminal or other type of proceedings in which such claim is determined fulfil all 

qualitative requirements for civil proceedings, according to the principles underlying such 

proceedings. In addition, two conditions have to be met in any given case: the outcome of 

criminal proceedings has to be a decisive factor in civil proceedings, i.e. matters decided in 

criminal and related proceedings have to be interdependent and that a civil claim for 

compensation has been put forward (or an opportunity was afforded to put forward such a 

claim). As can be seen, such an option is available only in civil law systems, which have 

adopted, as part of their traditions, institutes allowing victims (persons who have suffered 

harm through crime) to file and be awarded compensation claims.  

4. The status of injured parties as claimants in suits for compensation filed in criminal 

proceedings differs depending on whether a given legislation belongs to the Roman or 

German subdivision of civil law. Over the past decades, legislations from both those 

subdivisions have, under the influence of the common law system, undergone a 

transformation towards adopting the adversarial structure of criminal proceedings. As regards 

the procedural status of the injured party, systems belonging to both subtypes of civil law, 

however, have retained their traditional solutions. 

The French legal institute under which the injured party becomes a civil party (la 

partie civile) who files a claim for compensation (l’actio civile) in criminal proceedings 
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against the perpetrator of the crime (the tortfeasor) and/or the responsible person is the only 

relevant exception in civil law systems in which such lawsuits have become common as a 

regular element of criminal procedure. This means that the court practically adjudicates in 

parallel on two different applications within the framework of criminal proceedings: on a 

public charge of a criminal offence and on injured party’s compensation claim. In France, 

such determinations are made without any impediments before all instances. There are a 

number of reasons for this, such as its long-established tradition, the fact that the position of 

the injured party – civil claimant is deeply embedded in the French criminal procedure, and 

finally, the practical effects of procedural economy, given that criminal proceedings are less 

costly for the injured party and more expeditious than the civil ones and decisions taken by 

criminal courts have more binding effect than judgments delivered by civil courts. The status 

of the injured party is governed in a similar manner in Italian, Belgian and Spanish legal 

systems. However, French legislation is such a unique example insofar as the traditional 

concept of the injured party’s procedural status as that of a civil party in criminal proceedings 

has facilitated the French state to undertake the “victim-oriented reform” in line with 

recommendations of the Council of Europe and binding legislative acts of the European 

Union. As opposed to the French example, the Court of Justice passed a decision in 2016 

finding that Italy had not properly harmonised its legislation with EU directives relating to the 

rights of victims of violent crimes to compensation in cross-border situations despite the fact 

that a system for compensating victims of specific types of violence, such as organized crime, 

terrorism and bomb attacks, from public funds had been in place in Italy since 1980. 

Nevertheless, the European Commission filed an application against Italy with the Court of 

Justice, alleging that Italy had failed to fulfil its obligations arising from EU regulations and 

establish an overall scheme for paying out compensation from a public fund encompassing all 

types of violent crimes committed in cross-border cases (this also related to rape, murder and 

other crimes, apart from those for which rights to compensation from special public funds had 

been acknowledged) and the Court of Justice upheld the application. 

5. The second group includes laws belonging to the German subdivision of civil law 

and the criminal procedural law in force in Serbia belongs to this group. In this type of 

criminal proceedings, which is conducted ex officio, the public prosecutor has the status of a 

procedural party (authorised prosecutor), while the injured party may intervene in the 

proceedings in the capacity of an accessory intervener on the side of the prosecution and may 

take over the role of the authorised prosecutor only when the public prosecutor dismisses 

charges in the course of proceedings. Both the injured party acting in the capacity as 
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intervener and any other person allowed to claim compensation in civil proceedings for 

damage suffered as a result of a crime are authorised to file a restitution claim (i.e. a claim for 

compensation of damage or injury) against the defendant or the person responsible for causing 

the damage or injury suffered. The compensation case is thus “joined” with the criminal case 

in which the court determines on the elements of a crime and defendant’s guilt (the so-called 

adhesion procedure). As a result, proceedings arising from the compensation claim are merely 

ancillary and burdensome for the judge presiding over the criminal trial and that is why 

legislations belonging to this subdivision of civil law have adopted a practice whereby the 

court decides on a civil case only when such adjudication does not entail any delays in 

criminal proceedings. The fact that the court can choose whether to adjudicate on a 

compensation claim or not is the main weakness of this legal institute as evidenced by the 

German law and all other national laws following in the same tradition (the Swiss, Austrian, 

Greek, Cypriot, Turkish and of all countries emerging after the breakup of the former SFRY, 

including Serbia). 

 The weaknesses of this procedural solution in Germany and other member states of the 

European Union belonging to the German subdivision of civil law have been mitigated owing 

to a long-lasting “victim-oriented reform”, which has resulted in wider protection of victim 

interests irrespective of the fact if the perpetrator has been identified or if criminal 

proceedings have been instituted against them. In the view of German theorists, frequent 

amendments to procedural provisions have taken the situation to another extreme to a point 

that crime victims have virtually become a third party in criminal proceedings, together with 

the defendant and the public prosecutor, which has affected procedural balance between the 

parties. Other mechanisms for expeditious indemnification of victims of violent crimes 

outside of the criminal justice system are also in place in Germany, including as well those for 

efficient obtaining of compensation for damage or injury at the early stages of criminal 

proceedings or in the mediation process. 

6. Examples from Dutch legislation, which represents a transition from the Roman to 

the German subdivision of the civil law system show how certain mechanisms can be used to 

allow expeditious compensation of injured parties in the course of criminal proceedings, thus 

overcoming the weaknesses of the traditional concept of joining a compensation claim with 

criminal proceedings. When filing a criminal complaint, crime victims are given an 

opportunity to fill out a compensation claim form, which is then transmitted to the public 

prosecutor by the police and later on used in criminal proceedings. The legal institute of 

prosecution discontinuance based on the discretionary principle (transaction) has also been 
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used with the aim of ensuring compensation of victims. The same applies to the mediation 

process between offenders and injured parties, during which the public prosecutor supervises 

if the offender complies with their obligation to compensate the victim for damage or injury 

suffered. A major role in this respect is played by the Central Fine Collection Agency, which 

has managed over a short period of time to achieve outstanding efficiency in collection of 

fines and other financial obligations from convicted persons. The Agency has authority to 

advance compensation to victims instead of defendants who are mandated to do so by a court 

decision, practically “crediting” defendants not able to discharge their obligations in a timely 

manner. In parallel with this, victims of violent crimes may make use of special schemes and 

claim compensation from a public fund. Free legal aid provided to victims by the Victim 

Support Service plays a major role in facilitating them such benefits.  

7. Given the fact that Slovenia and Croatia share a former common legal tradition with 

the Republic of Serbia, the study examines in particular the laws of these two countries as 

examples of two different approaches to efforts to increase the exercise of victims’ rights to 

compensation in criminal proceedings, in line with their obligations as member states of the 

European Union.  

Without making any significant amendments to its criminal procedure, Slovenia 

attempted to encourage courts to decide more frequently on restitution claims using the 

authority of decisions issued by its Supreme Court. As a result, the Supreme Court held that 

courts might not refer injured parties to pursue civil lawsuits if the amount of damages is a 

statutory element of a criminal offence or if the amount of gain illegally obtained by the 

defendant to the prejudice of the injured party had been determined in criminal proceedings. 

Courts were recommended to make use of mediation in criminal proceedings with respect to 

injured party’s claim for compensation. A special type of judicial penal order was introduced 

at the same time, whereby the court may order the offender to compensate /the victim/ for 

damage or injury suffered (on condition that their restitution claim has not been upheld). 

Aside from this, victims receive special assistance and support outside of the criminal justice 

system and victims of violent crimes are eligible for indemnification. 

Under Croatian legislation, crime victims are given a special status in proceedings, in 

addition to the injured party, which represents a distinctive solution. Moreover, the position of 

crime victims has been improved in accordance with relevant EU directives, making the 

provisions of criminal procedure law more detailed and possibly more complex in terms of 

their application in the case law.  
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8. Research results show that since 1999, the European Union has been strengthening 

its efforts to ensure that nationals of all EU member states are treated equally if they should 

fall victim to violent crimes in the territory of another EU member state. EU normative acts 

regarding victims’ rights to compensation are founded on recommendations previously 

adopted by the Council of Europe, but subsequent normative efforts of these two 

organisations complement and interrelate with each other, encouraging implementation of the 

„victim-oriented reform“ in the legislations of EU and CoE member states.1 To ensure 

equitable protection of victims of violent crimes in cross-border situations, EU Council 

Directive 2004/80/EC of 29 April 2004 has imposed an obligation to establish national 

schemes on compensation of victims of violent crimes in cases when the offender 

intentionally committed the crime to their detriment. National laws have additionally been 

harmonised through implementation of Directive 2012/29 establishing minimum standards on 

the rights, support and protection of victims of crime, and replacing Framework Decision of 

2001. Under the provisions of the 2012 Directive, victims are entitled to obtain compensation 

from the offender in criminal proceedings (provided they have such right under respective 

national legislation), the right to reimbursement of expenses and the right to support 

(psychological treatment, sustenance and the like), which they may exercise regardless of 

whether or not criminal proceedings have been instituted and whether or not they have any 

specific procedural role in such proceedings. This directive encourages the so-called 

expeditious indemnification of victims prior to and in the course of criminal proceedings 

(through settlement between them and the offender, as part of public prosecutor’s decision to 

discontinue prosecution in accordance with the rules of prosecutorial discretion or it may take 

the form of a judicial order accompanying a judgment of conviction), which represents 

procedural solutions previously accepted in procedural laws of European countries. As can be 

seen, victims are entitled to compensation from offenders regardless of whether or not they 

have participated in criminal proceedings. This new concept of merging victim rights together 

with their interests disrupts the traditional one under which victims are required to intervene 

in criminal proceedings as participants in order to be eligible for exercising the right to 

compensation. Therefore, traditional procedural institutes belonging to the civil law system 

                                                 
1 This helped overcome difficulties created because certain international instruments (such as the European 

Convention on the Compensation of Victims of Violent Crimes of 1983) had failed to have any considerable 

influence on national legislations. Aside from this, it was difficult to ensure harmonisation of victim rights on 

account of traditional differences between the structures of criminal proceedings in common law systems, as 

well as within the framework of the civil law system, specifically its Roman and German subdivisions. That was 

the reason why certain CoE recommendations relating to victims were inconsistently incorporated into national 

laws, which over time had created a need for them to be replaced by new ones, containing similar provisions. 

This difficulty has more easily been resolved by means of EU Directives. 
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need to be reformed to comply with the new requirements in order to be efficiently applied in 

the case law. 
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Conclusion 

 Development of international legal standards relating to the exercise of victims’ rights 

to compensation has shown that their practical implementation is beset with problems since 

victims are generally marginalized in criminal proceedings and national legislations differ a 

lot in terms of requirements they lay down for granting them the procedural status of the 

injured party. Evolution of victim rights in the period spanning from 1985 until today 

indicates that nowadays more consideration is given to the protection of legally recognised 

rights of violent crime victims than to the exercise of their universal human rights guaranteed 

under the UN Declaration of 1985. At the same time, in recent decades, attention has been 

focused more onto protecting specific groups of victims (women, children, victims of sexual 

abuse, human trafficking, domestic violence, terrorism, and the like) than on improving the 

overall position of crime victims in criminal proceedings. This has been aided by the fact that 

some European countries embraced the adversarial model of criminal proceedings, thus 

peripherilising largely the position of injured parties in criminal proceedings. On the other 

hand, states have been concentrating their efforts on ensuring victim protection and efficient 

exercise of their property interests outside of the criminal justice system (through the system 

of social security, administrative procedure, civil litigation or insurance schemes). The 

consequences of this process are such that crime victims or injured parties are not allowed to 

invoke violation of their fundamental rights pursuant to Article 6 § 1 of the ECHR unless their 

civil rights have been determined in criminal or other type of proceedings having 

characteristics of civil proceedings or if criminal proceedings significantly influenced the 

outcome and exercise of their right to compensation. This is a consistent view held by the 

European Court of Human Rights, which is grounded in the opinion that criminal proceedings 

do not serve victim interests and that victims have no absolute human right to seek criminal 

prosecution or request to intervene in criminal proceedings. For a number of years, European 

countries (primarily EU member states) have been encouraged to carry out the “victim-

oriented reform” of their national legislation under the ideological guidance of the Council of 

Europe and bodies of the European Union. This reform should therefore be understood as 

another obvious demonstration of their distancing from the traditional concepts of criminal 

law and procedure influenced by changes in criminal policy adopted in circumstances created 

by the globalisation process. 

All reviews of the victim-oriented reforms carried out in legislations of selected EU 

member states indicate a tendency towards creating an integrated and efficient network of 

assistance, support and protection of crime victims, primarily to ensure equitable protection of 
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victims of violent crimes in cross-border cases who suffer harm in the territory of another EU 

member state. A rather small, but still important segment of this wider goal is to provide more 

efficient indemnification of crime victims in criminal proceedings. If this cannot be achieved 

through traditional mechanisms, such as when the injured party has the option to join criminal 

proceedings by filing a compensation claim, then it is recommended that expeditious 

indemnification be ensured using different means, such as a decision by the public 

prosecution on conditional dismissal of criminal complaint provided that the offender 

compensated the damage or injury suffered, an order to compensate the damage or injury 

suffered which is part of offender’s sentence pronounced by the court, through mediation in 

criminal matters or in administrative proceedings (from victims of violent crimes protection 

funds), in civil litigation and from insurance companies. 

Results of comparative legal research show that, in addition to amendments to 

procedural laws which have improved the procedural position of crime victims, laws 

governing issues such as the protection of physical integrity of victims participating in 

proceedings as witnesses, the right of victims of violent crimes to receive indemnification 

from public funds and the process of informal conciliation and settlement between the 

offender and the victim have been passed in all legislations analysed herein. It turned out that 

the well-incorporated position of the injured party as a party who files a civil claim for 

compensation in the French criminal procedure was an advantage that made the process of 

implementing the “victim-oriented reform” easier for that country. This is, however, an 

isolated instance, since Italy has gone through a different experience. In spite of the fact that it 

had established two separate funds for compensating victims of violent crimes, Italy was 

found responsible for failing to harmonise its national regulations with those of the EU. As 

shown by examples from Germany and the Netherlands, the victim-oriented reform in the 

German model of adhesion procedure was lengthy and thorough in such a way that the 

improvement of injured party’s position as the claimant who filed a restitution claim was only 

one segment of those reforms. Dutch experiences stand out in this regard, primarily on 

account of their uniqueness and pragmatism. Criminal procedure laws of Slovenia and 

Croatia, which have also been amended to conform to EU legal acts, govern the institute of 

restitution claim in a similar way as the Serbian law. It is worth noting that special funds have 

been set up in both countries intended for protection of victims of violent crimes, as well as 

that the Croatian Criminal Procedure Act defines in particular the rights of crime victims, 

regardless of whether or not they have the status of the injured party. What is also interesting 

is that based on the provision of law of contracts and torts relating to the responsibility of the 
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state for damage and injury caused by acts of violence, terrorism, or arising from public 

events and street demonstrations (namely provisions of the former federal Contracts and Torts 

Act, taken over and integrated into the national laws of contracts and torts of Croatia and 

Slovenia and also applied in the law of the Republic of Serbia), both these countries have 

decided to exclude the possibility of compensating for such damage and injury from the 

public funds intended for victims of violent crimes. 

Unlike the circumstance prevalent in legislations analysed herein, protection of the 

rights of crime victims and strengthening their procedural status has not yet been recognised 

as a socially relevant issue in Serbia which requires well thought-out and harmonised reforms 

of the legal system and not merely amendments to the criminal procedure law. For this reason, 

solutions from the comparative law mentioned herein may provide inspiration since Serbia’s 

full membership of the European Union is bound to lead to necessary amendments to its 

legislation and fast development of presently lacking mechanisms aimed at achieving efficient 

application of new legal solutions in practice. 


